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Before  LOURIE, BRYSON, and PROST, Circuit Judges. 
PER CURIAM. 

Donald J. Davis appeals from a final decision of the 
Court of Appeals for Veterans Claims (“the Veterans 
Court”) dismissing his appeal for lack of jurisdiction.  We 
dismiss the appeal for lack of appellate jurisdiction. 

On September 16, 2008, the Board of Veterans’ Ap-
peals issued a decision severing service connection for Mr. 
Davis’s left ear hearing loss.  The Board also remanded 
Mr. Davis’s other claims to the Department of Veterans 
Affairs (“DVA”) regional office.  Those claims asserted 
service connection for a knee injury, lower back pain, 
gastroesophageal reflux disease, and sleep apnea.  Mr. 
Davis then appealed the Board’s decision to the Veterans 
Court.  The Veterans Court interpreted Mr. Davis’s 
appeal not as a challenge to the severance of service 
connection for left ear hearing loss, but as a request for 
service connection and compensation for his knee injury 
and other ailments, the claims that the Board had re-
manded to the regional office. 

The Veterans Court dismissed Mr. Davis’s appeal for 
want of jurisdiction.  Because Mr. Davis did not challenge 
the Board’s decision to sever service connection for left ear 
hearing loss, the court treated any appeal as to that issue 
as abandoned and declined to review the merits of the 
Board’s decision as to that claim.  In addition, because 
there was no final Board decision regarding Mr. Davis’s 
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claims to a knee injury and other conditions, all of which 
were remanded to the regional office, the court concluded 
that there was no argument for the court to address 
concerning the merits of the Board decision on appeal.  
The court explained that if in the future Mr. Davis re-
ceived an adverse final Board decision with respect to 
those claims, he would be free at that time to appeal to 
the court.  As to Mr. Davis’s assertion that he suffers from 
service-connected bilateral hearing loss, which he raised 
before the Veterans Court for the first time in his reply 
brief, the court stated that he should raise that claim 
before the DVA in the first instance.  Mr. Davis then 
appealed to this court. 

Mr. Davis’s appeal to this court does not raise any is-
sues within this court’s jurisdiction.  Unless an appeal 
presents a constitutional issue, we “may not review (A) a 
challenge to a factual determination, or (B) a challenge to 
a law or regulation as applied to the facts of a particular 
case.”  38 U.S.C. § 7292(d)(2).  In his informal brief, Mr. 
Davis asserts that his medical records were lost and that 
he injured his knee while deployed in Honduras in 1996.  
Those are factual issues that have not yet been adjudi-
cated by the regional office, reviewed by the Board, and 
appealed to the Veterans Court. 

The claims for service connection that Mr. Davis sets 
forth in his informal brief have been remanded to the 
regional office.  If he is unsatisfied with the decision 
ultimately made by the regional office on those issues, he 
may appeal that decision to the Board and ultimately to 
the Veterans Court.  But until the agency acts on his 
claims, neither the Veterans Court nor this court has 
jurisdiction to address those claims.  Because Mr. Davis 
has not raised any legal issue regarding his claims that is 
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within the jurisdiction of this court to decide, we dismiss 
the appeal. 

 No costs. 

DISMISSED 

 


